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COMMENT. 135 

pay the money sum assessed. The second is of its nature specific, but may 
be exercised only for the preservation of the public morals, health, peace, or 
safety. With the last, either as an inherent attribute or subsequent limita- 
tion, is connected the right of the owner to just compensation. Kohl v. 
United States, 91 U. S. 371; Lewis Eminent Domain, § 3; Commonwealth v. 
Alger, 7 Cush. 53; Boom Co. v. Patterson, 98 U. S. 406. But the purposes for 
which property may be taken are here more numerous by reason of this 
very restriction of just compensation. It is but a compulsory alienation of 
the whole or a part to public uses for a fair price. The courts have said in 
effect that any reasonable benefit or utility to the public under the circum- 
stances of the case would justify the exercise of eminent domain at the dis- 
cretion of the Legislature. Olmstead v. Camp, 33 Conn. 532; Beekman v. 
Railroad Co., 3 Paige 73. It has been applied in aid of almshouses, ceme- 
teries, memorial halls, monumental statues, public baths, parks, and even 
a restaurant at a summer resort. As the court in this case says, "the uses 
which should be deemed public in reference to the right of the Legislature 
to compel an individual to part with his property for a compensation are 
being enlarged with the progress of the people in education and refinement." 
It is only within a few years that lands have been taken for public parks. 
Now the right to take land for this purpose is generally recognized and 
frequently exercised. Foster v. Commissioners, 133 Mass. 321; Shoemaker v. 
United States, 147 U. S. 282; Matter of Commissioners of Central Park, 63 
Bart. 282. 

The Legislature very wisely, therefore, in considering the capacity in 
which it should act, chose that of eminent domain, and provided for compen- 
sation to those whose property from ninety feet above the earth to the sky 
was thus taken. And when the constitutionality of the act was brought to 
bar the court did not hesitate to declare in its favor as in every respect in 
accordance with the laws regulating the taking of private property by right 
of eminent domain. The reasons which justify the taking of land for a pub- 
lic park will justify the expenditure of money for its improvement and 
adornment. The Legislature was seeking to promote the beauty and attrac- 
tiveness of a public park and to prevent unreasonable encroachments on the 
light and air it had previously received. The court refused to say that this 
was not such a matter of public interest as to call for the expenditure of 
public money, and to justify the taking of private property. 

The decision of this point alone would not be so significant as the legis- 
latures of few States could be persuaded to limit the height of buildings 
around the open squares of their cities and appropriate the money from the 
treasury to pay the damages. But the statute provided that any damages 
that might be assessed should be paid from the municipal treasury of Boston, 
thus placing the burden approximately on those receiving the benefits. 
Moreover, it is unlikely that in assessing damages the benefit of the im- 
proved park to the owner of each particular property was forgotten, and 
without doubt the burden was very light. Both statute and decision seem 
to us eminently sensible and replete with suggestion to the legislatures of 
other States and the people of many of our larger cities. 

TRADE-NAMES — HISTORICAL SOCIETIES. 

The Supreme Court of New York in the recent case of Colonial Dames 
of America v. Colonial Dames of State of New York, 60 N. Y. Sup. 302, has 
laid down some interesting law on the subject of trade-names. The two 
societies engaged in the dispute as to the right to use the names they have 
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adopted, were organized at about the same time. For several years they 
made no objection to the use of their respective names, and there was no 
confusion as to their identity, except some confusion of mail. Their pur- 
pose was to promote the study of American history, to perpetuate the 
memory of the men and events of colonial times and preserve the relics of 
those days. These purposes and aims of the society give a unique aspect to 
the case. The business character of the associations that had hitherto been 
interested in legal controversies on the subject of trade-names, had caused 
the law to develop along a somewhat different line from that pursued by 
the New York courts in the present case. The damage that would result 
from the public being misled through a similarity of names, in their deal- 
ings with associations of a large and important business character, and the 
injury to the party aggrieved, has been the controlling influence in the pre- 
vious decisions of the courts on this subject. We find this well expressed in 
Holmes, Booth & Hay den v. Holmes, Booth & Atwood Manufacturing Co., 37 
Conn. 278, and the principle upon which this subject is founded explained in 
Celluloid Manufacturing Co. v. Celluite Manufacturing Co., 32 Fed. 94, as well 
as in the cases cited in Central Lard Co. v. Fairbank, 64 Fed. 133. From these 
authorities we can take it to be the law that a court will interfere by injunc- 
tion when two business firms have names so similar as to practically perpe- 
trate a fraud on the public, or where the similarity is a source of injury to 
the party seeking relief in equity. 

It is not enough, however, that the public is likely to be misled or that 
one of the firms is likely to suffer damage. There must be some more 
definite injury to the party asking for the injunction than what is a mere 
probability. Commercial Advertiser v. Haynes, 49 N. Y. Sup. 438. The pres- 
ent case could have been decided on this point alone. There was no injury 
suffered by the Colonial Dames of the State of New York, except that a 
few letters addressed to them went astray in the mails. But the court seems 
to have gone further. They argue that the public is never likely to be misled, 
so as to be seriously injured, by an association formed for unselfish and 
patriotic purposes, and that neither association itself can be injured by the 
other in what it does for the public through motives of generosity and 
patriotism. They are not money-making concerns. They do not exist for 
the financial benefit of their members. They need not fear competition, and 
their objection to a name similar to that they have adopted is dictated more 
by jealousy than a legitimate desire to stand their ground in the struggle 
for commercial existence. There is an inconsistency in an association 
whose object is to voluntarily glorify the deeds and accomplishments of 
American history, objecting to any one else doing it under the same name. 
It is even absurd, and we cannot help but agree with the New York courts 
in the view they have taken of the present case. Hereafter the first question 
to be asked in cases of restraint for similarity of trade-names will be: "Do 
the associations concerned fall within the class designated by the court as 
those existing for 'patriotic and unselfish ends,' or are they ordinary busi- 
ness firms?" 

DEAD BODIES — RIGHT TO REMOVE. 

In the case of Toppin v. Moriarity, 44 Atl. Rep. 469, the Court of 
Chancery of New Jersey renders a decision of some interest, inasmuch as 
the controversy was of a rather novel and unusual character. The com- 
plainant sought by injunction to restrain the defendant from interfering 
with the removal of the remains of his daughter, who was the wife of the 
defendant. On her death bed the daughter expressed a wish to be buried 
in the same plot with her father and mother. To carry out this wish her 



